Why Trafficked Persons Need Asylum
Jean-Pierre Gauci* A number of factors influence the decision of trafficked persons regarding return to their countries of origin. These factors may be of such kind or severity to call into play international human rights law and, in some cases, to activate non-refoulement obligations. These include the possibility of re-trafficking (whether by the same or other traffickers), the threat of retaliation (by traffickers and/or their associates -and possibly the state) and the risk of ostracism (by family and more broadly by society).1 Other reasons may include family and social ties having been established in the country of destination that might call into play the right to family life, health considerations, as well as other human rights obligations. This chapter provides a critical analysis of how existing counter-trafficking instruments address these concerns by providing an overview of recent critiques, by applying an assessment framework to determine the protection potential of the instruments and by assessing these instruments against the standards set out in the ohchr Principles and Guidelines on Human Rights and Human Trafficking.2 Concurrently, the chapter offers commentary throughout as to how asylum can extend and fill in the gaps of existing instruments to offer more comprehensive protection for vulnerable peoples.
Such an assessment of existing instruments, with asylum as a corollary option, is necessary for two main reasons. First, an analysis of the protection potential of the current anti-trafficking instruments indicates a need for alternatives, and asylum is a major one. Second, recent years have witnessed a growing number of asylum applications filed by trafficked persons.3 Thus, this chapter evaluates the relevance of asylum as a strategy to achieve long-term protection within the context of existing counter-trafficking instruments which claim to perform this very function.
Whilst acknowledging that a human 'rights based approach' to counter-trafficking is multi-pronged and comprises not only protection provisions, but also issues of prevention, criminalisation, investigation, prosecution and punishment,4 this chapter focuses exclusively on the protection potential of the existing instruments within a human rights framework. It therefore looks both at how risks are addressed and mitigated and at the issue of the status of trafficked persons in receiving States. In particular, it examines the right of trafficked persons to stay in the country of destination. The lack of provision for long-term protection in favour of a criminal justice approach, it is argued, is the greatest weakness of the current framework.
The scope of this analysis is limited first by the legal instruments to which it refers and second by the type of protection it addresses. To the first limitation, whilst a wide spectrum of legal instruments provide for the prohibition of human trafficking,5 this chapter assesses those instruments which are specifically dedicated to trafficking and which make substantive provisions. 
